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in a new location where a different local
market supplement and/or pay schedule
applies, the employee’s adjusted salary
before the move will be recalculated to
reflect a local market supplement
(standard or targeted, as appropriate) for
the employee’s existing position—as if
that position were at the same location
as the position to which the employee
is moving, consistent with the
geographic conversion principle
described at 5 CFR 531.205. For
employees moving from a non-NSPS
position to an NSPS position in a
different location covered by a different
salary supplement, the employee’s
adjusted salary under the former system
will be recalculated as if the former
position were located in the new
location, consistent with the geographic
conversion principle described at 5 CFR
531.205.

(c) Within-grade increase (WGI)
adjustment equivalent. (1) When an
employee is permanently placed (not by
conversion under § 9901.371) in an
NSPS position from a GS position
through a management-directed action,
including a management-directed
reassignment, realignment, movement
into NSPS, or placement via the Priority
Placement Program (PPP),
Reemployment Priority List (RPL), or
Interagency Career Transition
Assistance Plan (ICTAP), the employee
will receive an increase to base salary
equivalent to the amount he or she
would have received as a WGI
adjustment if the employee had
converted into NSPS with his or her
organization, as provided in § 9901.371.

(2) An employee who is placed in an
NSPS position from a GS position
through an employee-initiated
reassignment may, at the discretion of
the authorized management official,
receive this same WGI adjustment
equivalent increase described in
paragraph (c)(1) of this section. The
decision to grant this increase will be
reviewed and approved by an official
who is at a higher level than the official
who made the initial decision, as
determined by the DoD Component. At
a minimum, the higher-level approval
level may be no lower than one level
above the authorized management
official who approved the reassignment
unless there is no official at a higher
level in the organization.

(3) An increase provided under
paragraphs (c)(1) and (c)(2) of this
section occurs before any other
increases provided under NSPS, may
not cause the employee’s base salary to
exceed the maximum rate of the
assigned pay band, and is in addition to
any other discretionary increase the
employee may be eligible to receive.

(d) Minimum rate. Except in the case
of an employee who does not receive a
pay increase under § 9901.323 because
of an unacceptable rating of record, an
employee’s base salary may not be less
than the minimum rate of the
employee’s pay band.

(e) Maximum rate. Except as provided
in § 9901.356, an employee’s base salary
may not exceed the maximum rate of
the employee’s band rate range.

(f) Pay periods and hourly rates. The
Secretary will follow the rules for
establishing pay periods and computing
rates of pay in 5 U.S.C. 5504 and 5505,
as applicable. For employees covered by
5 U.S.C. 5504, annual rates of base
salary will be converted to hourly rates
of base salary in computing payments
received by covered employees.

(g) Rate comparisons upon movement
to an NSPS position. An employee who
moves to an NSPS position from a non-
NSPS position by management-directed
action (excluding conversion under
§9901.371) will receive a rate of basic
pay that is not less than the employee’s
rate of basic pay immediately before
movement (after making adjustments
consistent with those made under
§9901.371(e) for employees who
convert to NSPS). For this purpose and
for the purpose of applying 5 U.S.C.
chapter 75, subchapter II (dealing with
adverse actions), at the point of
movement into NSPS, an employee’s
rate of basic pay includes any applicable
locality payment under 5 U.S.C. 5304,
special rate supplement under 5 U.S.C.
5305, local market supplement under
§9901.332, or equivalent payment
under other legal authority.

(h) Adjustment of teacher annual
rates. When an individual leaves a
teaching position as defined in 20
U.S.C. 901 and moves to a position
becomes covered by NSPS, the
individual’s existing annual base salary
rate for the teaching position may be
adjusted for the purpose of setting pay
under NSPS. The adjustment will take
into account the shorter work year
applicable to the teacher position. The
adjustment may not exceed 20 percent
of the existing annual base salary rate of
the teaching position.

§9901.352 Setting an employee’s starting
pay.

(a) Subject to the requirements of this
section, the Secretary may set the
starting base salary rate for individuals
who are newly appointed or
reappointed to the Federal service
anywhere within the rate range of the
assigned pay band (subject to any
applicable control points). Pay will be
set based upon the following
considerations:

(1) Labor market considerations (i.e.,
availability of candidates and labor
market rates);

(2) Specialized skills, knowledge,
and/or education possessed by the
employee in relation to the
requirements of the position;

(3) Critical mission or business
requirement(s);

(4) Salaries of other employees in the
organization performing similar work;
and

(5) Current salary of the candidate.

(b) For the purposes of this section,
“newly appointed” means those
individuals who have not previously
been employed in the Federal service—
i.e., this is their first/initial Federal
appointment. The term “reappointed”
means those individuals who have been
previously employed in the Federal
service and have been separated from
the Federal service for at least 1 full
workday immediately before
employment in an NSPS position. The
term ‘“Federal service” includes civilian
service as an employee of any entity of
the Federal Government, including the
judicial branch, legislative branch, and
executive branch (including
Government corporations, the Postal
Regulatory Commission, the U.S. Postal
Service and any nonappropriated fund
(NAF) instrumentality described in 5
U.S.C 2105(c)).

§9901.353 Setting pay upon
reassignment.

(a)(1) A reassignment occurs when an
employee moves, voluntarily or
involuntarily, to a different position or
set of duties within his/her pay band or
to a position in a comparable pay band,
or from a non-NSPS position to an NSPS
position at a comparable level of work,
on either a temporary or permanent
basis. In NSPS, employees may be
eligible for an increase or decrease to
base salary upon temporary or
permanent reassignment as described in
this section.

(2) An employee who is reassigned
through reduction-in-force (RIF)
procedures is not eligible for an increase
to base salary under this section (except
as necessary to set the employee’s rate
at the band minimum). Such an
employee’s base salary will be protected
by applying pay retention under
§9901.356.

(3) A decision to increase an
employee’s pay under this section will
be based on one or more of the
following factors:

(i) A determination that an
employee’s responsibilities will
significantly increase;

(ii) Critical mission or business
requirements;
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(iii) Need to advance multi-functional
competencies;

(iv) Labor market conditions (i.e.,
availability of candidates and labor
market rates);

(v) Reassignment from non-
supervisory to supervisory position;

(vi) Employee’s past and anticipated
performance and contribution;

(vii) Location of position;

(viii) Specialized skills, knowledge, or
education possessed by the employee in
relation to those required by the
position; and

(ix) Salaries of other employees in the
organization performing similar work.

(b)(1) Except as otherwise provided in
paragraph (c) of this section, when an
employee is voluntarily reassigned
within his/her pay band or to a
comparable pay band, an authorized
management official may reduce the
employee’s base salary in any amount
determined prior to the reassignment
with the employee’s agreement, as long
as the employee’s base salary does not
drop below the minimum of the
assigned rate range. In appropriate
circumstances, an authorized
management official may make approval
of a reassignment contingent on the
employee’s acceptance of a reduced
rate. Subject to paragraph (b)(2) of this
section, an authorized management
official may also increase the
employee’s current base salary by up to
5 percent (not to exceed the rate range
maximum).

(2) The decision to grant a decrease or
increase, including the amount of such
decrease or increase, as applicable
under paragraph (b)(1) of this section,
will be reviewed and approved by an
official who is at a higher level than the
official who made the initial decision,
as determined by the DoD Component.
At a minimum, the higher-level
approval may be no lower than one
level above the authorized management
official who approved the reassignment
unless there is no official at the higher
level in the organization. There are no
limits to the number of times an
employee may be reassigned; however,
an employee may only receive up to a
total of a 5 percent cumulative increase
to base salary in any 12-month period as
the result of an employee-initiated
action, unless an exception to the 12-
month limitation is approved by an
authorized management official. The
increase will be calculated as a
percentage of the employee’s base salary
at the time the increase takes effect.

(c)(1) Subject to paragraphs (b)(2) and
(c)(2) through (c)(4) of this section, as
applicable, when an employee is
voluntarily reassigned from a position
with a targeted local market supplement

or from a non-NSPS position (e.g.,
General Schedule, Federal Wage
System, Nonappropriated Fund), an
authorized management official will set
pay considering the employee’s adjusted
salary (including any applicable locality
pay, special rate supplement, or other
equivalent supplement) and any
physicians’ comparability allowance
payable for the position held prior to the
reassignment.

(2) An authorized management
official may—

(i) Set the employee’s new adjusted
salary equal to the employee’s current
adjusted salary plus any physicians’
comparability allowance, if applicable,
received prior to the reassignment;

(ii) Decrease the employee’s adjusted
salary by any amount determined prior
to the reassignment with the employee’s
agreement, as long as the employee’s
base salary does not drop below the
minimum of the assigned rate range; or

(iii) Increase the employee’s current
adjusted salary plus any physicians’
comparability allowance, if applicable,
by up to 5 percent (subject to the
limitation that the resulting base salary
may not exceed the rate range
maximum).

(3) If the NSPS adjusted salary is
increased beyond the amount of the
employee’s current adjusted salary plus
any physicians’ comparability
allowance, the percentage of the
increase is counted toward the 12-
month limitation under paragraph (b) of
this section.

(4) When an employee covered by
paragraph (c)(1) of this section moves
geographically in conjunction with a
voluntary reassignment, the employee’s
current adjusted salary must be
recalculated in accordance with the
rules at § 9901.351(b) before setting pay
under paragraph (c)(2) of this section.

(d)(1) Except as otherwise provided in
paragraphs (e) or (f) of this section,
when an employee is reassigned via
management-directed action within his/
her current pay band or to a comparable
pay band, an authorized management
official will set pay at an amount no less
than the employee’s current base salary
and may increase the employee’s
current base salary by up to 5 percent.
(If the employee’s current base salary
exceeds the maximum of the new pay
band, no increase is provided, and the
employee’s rate will be set at that
maximum rate, or if the employee is
eligible, converted to a retained rate as
provided in § 9901.356.)

(2) The decision to grant an increase
under paragraph (d)(1) of this section,
including the amount of such increase,
is discretionary and will be reviewed
and approved by an official who is at a

higher level than the official who made
the initial decision, as determined by a
DoD Component, unless there is no
official at a higher level in the
organization. There is no limit to the
number of times an employee may be
reassigned by management, and the
employee is eligible for an increase of
up to 5 percent with each reassignment.
Any increase associated with a
management-directed reassignment does
not count toward the 12-month
limitation described in paragraph (b) of
this section.

(e)(1) Subject to paragraph (d)(2),
(e)(2), and (f) of this section, as
applicable, when an employee is
reassigned via management-directed
action from a position with a targeted
local market supplement or from a non-
NSPS position (e.g., General Schedule,
Federal Wage System, Nonappropriated
Fund), an authorized management
official will set the employee’s new
adjusted salary at no less than the
employee’s adjusted salary (including
any applicable locality pay, special rate
supplement, or equivalent supplement)
plus any physicians’ comparability
allowance payable for the position held
prior to the reassignment, provided the
resulting base salary does not exceed the
maximum rate of the new pay band.
Subject to the same maximum
limitation, an authorized management
official may also increase the
employee’s adjusted salary by up to 5
percent.

(2) When an employee covered by
paragraph (e)(1) of this section moves
geographically in conjunction with a
management-directed reassignment, the
employee’s current adjusted salary must
be recalculated in accordance with the
rules in § 9901.351(b) before setting pay
under such paragraph (e)(1).

(3) For the purpose of determining
whether an employee experienced a
reduction in pay under 5 U.S.C. Chapter
75 when reassigned from a non-NSPS
position under paragraph (e)(1) of this
section, § 9901.351(g) applies.

(f) When an employee is involuntarily
reduced in pay via reassignment to a
comparable pay band through adverse
action procedures (as a result of
unacceptable performance and/or
conduct), the authorized management
official must reduce the employee’s base
salary by at least 5 percent, and may
reduce it by up to 10 percent. However,
the reduction may not cause an
employee’s base salary to fall below the
minimum rate of the employee’s
assigned pay band. An employee’s base
salary may not be reduced more than
once in a 12-month period based on
unacceptable performance, conduct, or
both. (See also §9901.343.)
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(g) When an employee returns to an
NSPS position from a temporary
reassignment to another NSPS position,
the employee’s current base salary rate
must be reconstructed as if the
employee had not been temporarily
reassigned. For this purpose, the
employee will be deemed to have
received performance pay increases
under § 9901.342 and other increases in
base salary under §§9901.344 and
9901.345 equal to the percentage value
of such increases actually received by
the employee during the temporary
reassignment. However, any such
increases must be applied as if the
employee were in the position and band
held immediately before the temporary
reassignment (i.e., using the rate range
and any applicable control points for
that band). The employee will also be
credited with any general salary
increases provided during the
temporary reassignment that would
have been applied to the employee if he
or she had continued to hold the
position held immediately before that
temporary reassignment. A
reassignment increase is not authorized
when the employee returns to the
position from which temporarily
reassigned. (See § 9902.342(1) for rules
governing pay setting for an employee
who returns to an NSPS position after
being temporarily assigned to a non-
NSPS position.)

(h) When an employee is reassigned
to an NSPS supervisory position but
later returns to the NSPS position held
before that reassignment (or comparable
position) because of failure to complete
an in-service (supervisory) probationary
period, the employee’s base salary rate
must be reconstructed as if the
employee had not been reassigned. For
this purpose, the employee will be
deemed to have received performance
pay increases under § 9901.342 and
other increases in base salary under
§§9901.344 and 9901.345 equal to the
percentage value of such increases
actually received by the employee
during the reassignment. However, any
such increases must be applied as if the
employee were in the position and band
held immediately before the
reassignment (i.e., using the rate range
and any applicable control points for
that band). The employee will also be
credited with any general salary
increases provided during the
reassignment that would have been
applied to the employee if he or she had
continued to hold the position held
immediately before that reassignment. A
reassignment increase upon return to
the previous position (or comparable
position) under this paragraph is not

authorized. (See §9902.342(1) for rules
governing pay setting for an employee
who returns to an NSPS position after
failure to complete a supervisory
probationary period for a non-NSPS
supervisory position.)

§9901.354 Setting pay upon promotion.

(a) Except as otherwise provided in
this section, upon an employee’s
promotion, the employee will receive an
increase in his or her base salary equal
to at least 6 percent, but the resulting
base salary rate may not be lower than
the minimum rate or higher than the
maximum rate of the new pay band. The
decision to grant a promotion increase
exceeding 12 percent must be reviewed
and approved by an official who is at a
higher level than the official who made
the initial decision, as determined by
the DoD Component, unless a higher
increase is necessary to reach the
minimum rate of the new pay band or
there is no official at a higher level in
the organization.

(b) The authorized management
official may consider only the following
criteria in determining the amount of
the promotion increase:

(1) Critical mission or business
requirements;

(2) Employee’s past and anticipated
performance and contribution;

(3) Specialized skills or knowledge
possessed by the employee;

(4) Labor market conditions
(including availability of candidates and
the labor market rates for similar types
of employees at the level represented by
the pay band to which the employee is
being promoted);

(5) Base salary rates paid to other
employees in similar positions in the
higher pay band; and

(6) Location of position.

(c)(1) If an employee’s temporary
promotion is made permanent without a
break, the employee’s base salary will
remain unchanged. No additional
promotion increase may be provided.

(2) When an employee returns from a
temporary promotion to another NSPS
position, the employee’s current base
salary rate must be reconstructed as if
the employee had not been temporarily
promoted. For this purpose, the
employee will be deemed to have
received performance pay increases
under § 9901.342 and other increases in
base salary under §§9901.344 and
9901.345 equal to the percentage value
of such increases actually received by
the employee during the temporary
promotion. However, any such increases
must be applied as if the employee were
in the position and band held
immediately before the temporary
promotion (i.e., using the rate range and

any applicable control points for that
band). The employee will also be
credited with any general salary
increases provided during the
temporary promotion that would have
been applied to the employee if he or
she had continued to hold the position
held immediately before that temporary
promotion. A reduction-in-band
increase upon return to the previous
position (or comparable position) under
this paragraph is not authorized. (See
§9902.342(1) for rules governing pay
setting for an employee who returns to
an NSPS position after being
temporarily assigned to a non-NSPS
position.)

(d)(1) An employee on pay retention
who is re-promoted to the pay band
from which reduced (or a comparable
band) is not automatically entitled to
have his/her pay set in accordance with
the promotion rules described in
paragraphs (a) and (b) of this section. If
the employee’s retained rate falls within
the rate range of the newly assigned pay
band, the authorized management
official may maintain the same base
salary upon re-promotion, or increase
the employee’s base salary to a rate
above his or her retained rate. However,
the employee’s new base salary may not
exceed the rate that would be provided
using the promotion rules described in
paragraphs (a) and (b) of this section.
The employee’s retained rate will be
used when calculating any increase
approved by an authorized management
official. If the employee’s retained rate
falls below the minimum rate of the
newly assigned pay band, the
employee’s base salary must be set at
least at the minimum rate of the band.
If the employee’s retained rate is higher
than the maximum rate of the newly
assigned pay band, pay retention will
continue (subject to the requirements of
§9901.356).

(2) An employee who is promoted to
a pay band higher than the one from
which previously reduced in band will
be covered by the promotion rules
described in paragraphs (a) and (b) of
this section. The employee’s retained
rate will be used when calculating the
6 percent (or higher) increase.

§9901.355 Setting pay upon reduction in
band.

(a) General. When an employee is
reduced in band, either voluntarily or
involuntarily, the setting of the
employee’s base salary rate is subject to
the rules in this section. As applicable,
pay retention provisions established
under § 9901.356 will apply. If pay
retention does not apply, the employee’s
base salary may be reduced, subject to
the requirements in paragraph (b) of this
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section. The employee may be eligible
for an increase to base salary, subject to
the requirements in paragraph (c) of this
section.

(b) Pay reduction. An employee’s base
salary may be reduced upon reduction
in band, subject to the following
requirements:

(1) No base salary reduction is made
when pay retention is applicable, except
under paragraph (b)(4) of this section.

(2) The reduction in base salary may
not cause the rate to fall below the
minimum rate of the employee’s new
band.

(3) The base salary must be reduced
as necessary to ensure that the new base
salary is no greater than the maximum
rate of the employee’s new band.

(4) Adverse action procedures in 5
U.S.C. Chapter 75 must be applied when
an employee is involuntarily placed in
a position in a lower pay band for
unacceptable performance and/or
conduct. In this circumstance, the
authorized management official may
reduce the employee’s base salary. If
such a reduction is made, it must be at
least 5 percent, but no more than 10
percent, of an employee’s base salary
after applying adverse action
procedures. However, a reduction in
base salary under this paragraph may
not cause an employee’s base salary to
fall below the minimum rate of the
employee’s new pay band, or be more
than 10 percent unless a larger
reduction is needed to place the
employee at the maximum rate of the
lower band. (See also §9901.343.)

(5) If an employee held a position
with a targeted local market supplement
or a non-NSPS position prior to the
reduction in band, the pay reduction is
applied using adjusted salary rates,
consistent with the reassignment rules
in §9901.353(c) (including, as
appropriate, a geographic recalculation
prior to applying the decrease,
consistent with the provisions of
§9901.351(b)).

(c) Pay increase. An employee’s base
salary may be increased by an
authorized management official upon
reduction in band, subject to the
following requirements:

(1) An employee who is reduced in
band involuntarily—e.g., through
reduction-in-force (RIF) procedures or
by placement through the DoD Priority
Placement Program (PPP) or
Reemployment Priority List (RPL)—is
not eligible for an increase to base salary
(except if necessary to set the
employee’s base salary at the minimum
rate of the new pay band).

(2) When an employee voluntarily
moves to a lower pay band, the
authorized management official may

increase the employee’s base salary, but
must set the employee’s base salary
within the rate range for the employee’s
band. An increase in base salary may be
up to 5 percent of the employee’s
current base salary (not to exceed the
maximum of the rate range). This
increase of up to 5 percent is deemed to
be a “reassignment increase” for the
purpose of applying the 12-month
limitation in § 9901.353(b)(2). Also, in
applying this increase, adjusted salary
rates will be used when an employee
held a position with a targeted local
market supplement or a non-NSPS
position prior to the reduction in band,
consistent with the reassignment
increase rules in § 9901.353(c)
(including, as appropriate, a geographic
recalculation prior to applying the
increase, consistent with the provisions
of §9901.351(b)). This increase is
subject to higher-level approval. At a
minimum, the higher-level approval
may be no lower than one level above
the authorized management official who
approved the reduction in band.

(3) A decision to increase an
employee’s pay under paragraph (c)(2)
of this section will be based on—

(i) Critical mission or business
requirements;

(ii) The need to advance multi-
functional competencies;

(iii) The labor market conditions (i.e.,
availability of candidates, labor market
rates for similar types of employees);

(iv) Reassignment from non-
supervisory to supervisory position;

(v) Location of position;

(vi) Required specialized skills,
knowledge, or education possessed by
the employee;

(vii) Performance-based
considerations; and

(viii) The base salary rates paid to
other employees in similar positions in
the lower pay band.

(d) Termination of temporary
promotion. This section does not apply
to a reduction in band associated with
the termination of a temporary
promotion. Instead, the rules in
§9901.354(c)(2) apply.

(e) Failure to complete probationary
period. When an employee who fails to
complete an in-service (e.g.,
supervisory) probationary period is
reduced in band upon return to the
position held before the probationary
period (or a comparable position), the
employee’s current base salary rate must
be reconstructed as if the employee had
not been promoted. For this purpose,
the employee will be deemed to have
received performance pay increases
under § 9901.342 and other increases in
base salary under §§ 9901.344 and
9901.345 equal to the percentage value

of such increases actually received by
the employee during the promotion.
However, any such increases must be
applied as if the employee were in the
position and band held immediately
before the promotion (i.e., using the rate
range and any applicable control points
for that band). The employee will also
be credited with any general salary
increases provided during the
promotion that would have been
applied to the employee if he or she had
remained in the position held
immediately before that promotion. A
reduction-in-band increase upon return
to the previous position (or comparable
position) under this paragraph is not
authorized. (See §9902.342(1) for rules
governing pay setting for an employee
who returns to an NSPS position after
being temporarily assigned to a non-
NSPS position.)

§9901.356 Pay retention.

(a) Pay retention prevents a reduction
in base salary that would otherwise
occur by preserving the former rate of
base salary within the employee’s new
pay band or by establishing a retained
rate that exceeds the maximum rate of
the new pay band. Local market
supplements are not considered part of
base salary in applying pay retention.

(b) Pay retention will be based on the
employee’s rate of base salary in effect
immediately before the action that
would otherwise reduce the employee’s
rate. A retained rate will be compared
to the range of rates of base salary
applicable to the employee’s position.

(c) Pay retention will be granted for a
period of 104 weeks.

(d) Under NSPS, pay retention will be
granted when an employee’s base salary
would otherwise be reduced in the
following situations:

(1) As the result of reduction in force
or reclassification;

(2) When an otherwise eligible
employee is placed through the Priority
Placement Program (PPP), including
placement resulting from early
registration, even though the employee
does not have a specific reduction in
force (RIF) notice;

(3) When an organization undergoes
realignment or reduction, and

(i) An employee who would not be
affected personally requests a reduction
in band;

(ii) Management determines the
employee’s reduction in band results in
placement in a more suitable position;
and

(ii1) That action lessens or avoids the
impact of the RIF on other employees;

(4) When an employee accepts a
position in a lower pay band designated
in advance by the component as being
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hard-to-fill using any of the following
criteria:

(i) Rates of pay offered by non-Federal
employers are significantly higher than
those payable under NSPS for the area,
location, occupational group, or other
class of positions involved;

(ii) The remoteness of the area or
location involved;

(iii) The undesirability of the working
conditions or the nature of the work
involved (including exposure to toxic
substances or other occupational
hazards); or

(iv) Any other circumstances the
Component considers appropriate,
subject to review and approval by an
official who is at a higher level than the
official who made the initial decision;

(5) When an employee is reduced in
band on return from an overseas
assignment under the terms of a pre-
established agreement including—

(i) An employee released from a
period of service specified in his or her
current transportation agreement due to
an involuntary, management-initiated
action other than for unacceptable
performance and/or misconduct;

(ii) An employee, who has completed
more than one year of service under a
current agreement, released from a
transportation agreement for compelling
humanitarian or compassionate reasons;
and

(iii) A non-displaced overseas
employee under no obligation to return
to the United States who is otherwise
eligible for PPP registration in
accordance with DoD Directive 1400.20;

(6) When an employee declines an
offer to transfer with his or her function
to a location outside the commuting
area, or is identified with such function
but does not receive an offer at the
gaining activity, and is placed in a
position in a lower pay band at the
losing activity or any other DoD activity;

(7) When an employee accepts a
position in a lower pay band offered by
an activity to accommodate a disabling
medical condition similar to the
circumstances described in 5 CFR
831.1203(a)(4);

(8) When an employee occupying a
position under a Schedule C
appointment (authorized under 5 CFR
213.3301) is placed, other than for
unacceptable performance and/or
misconduct or at the employee’s
request, in a position in a lower pay
band in the competitive service or in
another Schedule C position, provided
that such action is not solely the result
of a change in agency leadership
(change in administration);

(9) When an employee occupying an
Army or Air Force dual status military
technician position lost, or is scheduled

to lose, eligibility for dual status
technician employment through no fault
of his or her own and accepts placement
without a break in service to a non-dual
status technician position in a lower pay
band;

(10) When an employee occupying a
National Guard dual status technician
position is involuntarily separated,
through no fault of his or her own, and
accepts placement, without a break in
service, to a non-dual status technician
position in a lower pay band;

(11) When an employee whose job is
abolished declines an offer within the
competitive area, but outside the
commuting area, and is placed in a
lower pay band position in the
commuting area, provided the employee
is not serving under a mobility
agreement;

(12) When an employee’s base salary
is reduced as the result of the movement
of his or her position from a DoD
nonappropriated fund (NAF)
instrumentality to coverage by the DoD
civil service system without a break in
service of more than three days; or

(13) When an employee’s base salary
would exceed the maximum of the rate
range because the maximum of the rate
range decreased or as a result of a
management-directed reassignment.

(e) An authorized management official
may grant pay retention for
circumstances other than those detailed
in paragraphs (d)(1) through (d)(13) of
this section. This determination is
discretionary, and appropriate use is
subject to higher-level approval. At a
minimum, the higher-level approval
may be no lower than one level above
the authorized management official who
recommended the determination. These
circumstances may be specified in
advance or may be approved on a case-
by-case basis. This authority applies to
personnel actions initiated by
management, not at the employee’s
request, and other than for unacceptable
performance and/or misconduct, and
only if those actions would further the
agency’s mission in accordance with
applicable law and regulation.

(f) Pay retention will terminate—

(1) At the end of the 104-week period;

(2) When the employee moves to
another position with a rate range that
encompasses the employee’s retained
rate;

(3) When an increase in the maximum
rate for the employee’s pay band causes
the maximum rate to equal or exceed
his/her retained rate, or the employee’s
base salary is encompassed within his
or her assigned rate range as a result of
a pay reduction based on unacceptable
performance and/or conduct, subject to
adverse action procedures;

(4) When the employee is no longer
covered by an NSPS position or has a
break in service of 1 workday or more
(which includes employees placed via
PPP after separation), unless otherwise
covered under another section of this
regulation;

(5) When the employee is reduced in
band for unacceptable performance and/
or conduct; or

(6) When the employee is reduced in
band at his or her request in
circumstances other than stated in
paragraph (d) of this section.

(g) An employee whose pay retention
terminates at the end of the 104-week
period will have his or her pay set at the
maximum rate of the pay band in which
he/she is currently assigned.

(h) Upon termination of pay retention,
the employee immediately becomes
eligible for any applicable general salary
increase and performance payout which
may include an increase to base salary,
unless otherwise ineligible.

(i) Pay retention does not apply in the
following circumstances:

(1) Declination of a position offer
under RIF procedures set forth in 5 CFR
part 351;

(2) Break in service of 1 workday or
more (which includes employees placed
via PPP after separation), unless
otherwise covered under paragraph (d)
of this section;

(3) Movement from a non-DoD
position to an NSPS-covered position;

(4) Failure to satisfactorily complete
an in-service probationary period;

(5) Return to an employee’s former
position at the end of a temporary
promotion or temporary reassignment;

(6) Reassignment or reduction in band
for unacceptable performance and/or
conduct; or

(7) Reassignment or reduction in band
at the employee’s request in
circumstances other than stated in
paragraph (d) of this section.

(j) Employees entitled to a retained
rate will receive any performance
payouts in the form of bonuses, rather
than base salary adjustments, as
provided in § 9901.342(g)(8).

(k) An employee receiving a retained
rate will receive any general salary
increase under § 9901.323(a)(1), subject
to the conditions in § 9901.323, and will
receive any applicable local market
supplement adjustment, subject to the
conditions in § 9901.334.

(I) The 104-week time limit
established under paragraphs (c) and
(f)(1) of this section will be extended by
a period of time equal to the length of
time an employee is deployed away
from his or her regular duty station in
support of a contingency operation as
defined in 10 U.S.C. 101, or an
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emergency as determined in accordance
with DoD Directive 1400.31, “DoD
Civilian Work Force Contingency and
Emergency Planning and Execution” (or
any successor regulation).

(m) Any DoD employee with a
preexisting entitlement to pay retention
under 5 CFR part 536 immediately
before becoming covered by NSPS, or
who obtains entitlement to pay
retention upon becoming covered by
NSPS, will be entitled to a retained rate
under this section without regard to the
104-week limit (as described in
paragraphs (c) and (f)(1) of this section).
Pay retention will terminate under the
conditions in paragraphs (f)(2) through
(£)(6) of this section.

Premium Pay

§9901.361 General provisions.

(a) Introduction. As provided in
§9901.303(a)(2), the provisions of 5
U.S.C. Chapter 55, Subchapter V, and
related regulations are waived or
modified as provided in paragraph (e) of
this section and §§ 9901.362 through
9901.364 (except as provided in
paragraph (b) of this section). To the
extent that the provisions of 5 U.S.C.
Chapter 55, Subchapter V, and related
regulations are not waived or modified,
NSPS employees and positions remain
subject to those provisions. Sections
9901.363 and 9901.364 establish new
types of premium payments in addition
to those found in 5 U.S.C. Chapter 55,
Subchapter V.

(b) Provisions not waived or modified.
The following provisions of 5 U.S.C.
chapter 55, subchapter V, are not
waived or modified:

(1) 5 U.S.C. 5544 (relating to
prevailing rate employees); and

(2) 5 U.S.C. 5545Db (relating to
firefighter pay).

(c) Applicability of Fair Labor
Standards Act. The Fair Labor
Standards Act of 1938 (FLSA), as
amended (29 U.S.C. 201 et seq.) and
OPM regulations in 5 CFR part 551
apply to NSPS employees. DoD must
determine whether an employee is
exempt or nonexempt under the FLSA
minimum wage and overtime pay
provisions in accordance with the FLSA
and OPM regulations. In applying FLSA
overtime pay provisions, local market
supplements are treated the same as
locality pay under 5 U.S.C. 5304 and are
included in computing total
remuneration, the hourly regular rate,
and straight time rate under 5 CFR Part
551.

(d) Applying regulations in 5 CFR Part
550, Subpart M. In applying the
regulations in 5 CFR part 550, subpart
M (dealing with firefighter pay) to NSPS

employees, the reference to ““locality
pay” in 5 CFR 550.1305(e) must be
interpreted to be a reference to a local
market supplement. Consistent with 5
CFR 550.1306(a), a firefighter
compensated under 5 CFR part 550,
subpart M, may not receive additional
premium pay except for compensatory
time off for travel under § 9901.362(j) or
for religious observances under
§9901.362(k) and foreign language
proficiency pay under § 9901.364.

(e) Physicians and dentists.
Physicians and dentists (in occupational
series 0602 and 0680, respectively)
under NSPS are not eligible for
premium pay except for compensatory
time off for religious observances under
§9901.362(k).

(f) Senior Executive Service. Members
of the Senior Executive Service under
NSPS are not eligible for premium pay,
except for compensatory time off for
religious observances under
§9901.362(k).

§9901.362 Modification of standard
provisions.

(a) Premium pay limitations. (1) An
employee is covered by the premium
pay limitations established under 5
U.S.C. 5547 and related regulations,
except as provided in paragraph (a)(2) of
this section. Notwithstanding the
modification of various premium
payments under this section, those
payments are still considered to be
payments in 5 U.S.C. Chapter 55,
Subchapter V, for the purpose of
applying 5 U.S.C. 5547 (including the
purpose of determining the covered
premium payments under 5 U.S.C.
5547(a)).

(2) Subject to § 9901.105, the
Secretary may waive the limitations
established by 5 U.S.C. 5547 and related
regulations and instead apply an annual
limitation equal to the rate payable
under 3 U.S.C. 104 in the case of
specified categories of employees and
situations on a time-limited basis. Such
a waiver may not apply with respect to
additional compensation that is
normally creditable as basic pay for
retirement or any other purpose.

(b) Overtime pay. (1) An employee is
covered by the overtime pay (including
compensatory time off) provisions in 5
U.S.C. 5542 and 5543 and related
regulations, subject to the requirements
and modifications described in
paragraphs (b)(2) through (b)(6) of this
section.

(2) Consistent with 5 U.S.C. 5542(c),
an employee who is subject to section
7 of the Fair Labor Standards Act of
1938 (FLSA), as amended, is covered by
OPM'’s FLSA overtime regulations in 5
CFR part 551.

(3) Compensation for irregular or
overtime work performed by National
Guard Technicians is governed by 32
U.S.C. 709(h) and policies issued by the
National Guard Bureau.

(4) Firefighters covered by 5 U.S.C.
5545b are subject to special overtime
pay rules as described in that section
and in 5 U.S.C. 5542(f) and in related
regulations. (See also §9901.361(d).)

(5) Compensatory time off earned
under 5 U.S.C. 5543 must be used by the
end of the 26th pay period after that in
which it was earned. Compensatory
time off not used within 26 pay periods
will be paid at the overtime rate at
which it was earned. Employees with
unused compensatory time earned
before June 8, 1997 (January 5, 1997, for
Defense Logistics Agency employees),
have had a separate “old compensatory
time”” account established for their use.
Old compensatory time is charged only
if the employee has insufficient current
compensatory time (earned on or after
June 8, 1997) to cover the compensatory
time off requested. Within each category
of compensatory time, the oldest will be
charged first. When a DoD employee
separates, moves to another DoD
Component, or transfers to another
Federal agency, any unused
compensatory time off balance will be
paid at the overtime rate at which it was
earned. Also, when an employee moves
to a pay system that does not provide for
compensatory time off (e.g., Senior
Executive Service), any unused
compensatory time off balance will be
paid at the overtime rate at which it was
earned.

(6) The following modifications to 5
U.S.C. 5542 and 5543 and related
regulations apply:

(i) The overtime hourly rate cap for
FLSA-exempt employees based on the
rate of basic pay for the minimum rate
for GS—10 does not apply; instead, an
FLSA-exempt employee is entitled to an
overtime hourly rate equal to 1.5 times
the employee’s adjusted salary hourly
rate unless the employee is in a pay
band for which the overtime hourly rate
is set equal to the employee’s adjusted
salary hourly rate based on a
determination by the Secretary, subject
to §9901.105;

(ii) An FLSA-exempt employee will
be compensated for overtime work
(whether regular or irregular or
occasional) using a quarter of an hour as
the smallest fraction of an hour, with
minutes rounded to the nearest full
fraction of an hour;

(iii) An FLSA-exempt employee may
not be credited with overtime hours of
work for travel time unless that travel
involves the performance of actual work
while traveling; instead, any such
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noncreditable travel hours may be
credited as earned compensatory time
off for travel, subject to the requirements
in paragraph (j) of this section; and

(iv) An FLSA-exempt employee may
be required to receive compensatory
time off under 5 U.S.C. 5543 in lieu of
overtime pay, regardless of the type of
overtime work or the amount of the
employee’s adjusted salary rate.

(c) Night pay. An employee is covered
by the night pay provisions in 5 U.S.C.
5545(a) and (b) and related regulations,
except for the following modifications:

(1) Night pay is payable for irregular
or occasional overtime work in the same
manner it is payable for regularly
scheduled work; and

(2) Night pay is not payable during
paid absences, except for a period of
court leave, military leave, time off
awarded under 5 U.S.C. 4502(e), or
compensatory time off during religious
observances, or when excused from
duty on a holiday.

(d) Sunday pay. An employee is
covered by the Sunday pay provisions
in 5 U.S.C. 5546 and related regulations,
except for the following modifications:

(1) Work for which Sunday pay is
payable (i.e., Sunday work) is limited to
applicable hours of work that are
actually performed on Sunday (i.e., the
definition of “Sunday work” in 5 CFR
550.103 applies except that non-Sunday
hours are excluded even if those hours
are within a daily tour of duty that
includes Sunday hours); and

(2) Consistent with section 624 of the
Treasury and General Government
Appropriations Act, 1999 (as found in
section 101(h) of Division A of Public
Law 105-277, October 21, 1998),
Sunday pay is not payable unless an
employee actually performed work
during the time corresponding to such
pay (i.e., no Sunday pay for periods of
paid leave, compensatory time off,
credit hours, paid excused absence, or
other paid time off).

(e) Pay for holiday work. An employee
is covered by the holiday premium pay
provisions in 5 U.S.C. 5546 and related
regulations, except for the following
modifications:

(1) Holiday premium pay is paid at
twice an employee’s adjusted salary
hourly rate for each hour (including
overtime hours) an employee is ordered
or approved to work on a holiday;

(2) For FLSA-exempt employees, the
payment for overtime hours worked on
a holiday has two components: Payment
required under paragraph (b) of this
section for overtime worked, and an
additional amount under this paragraph
(e) such that the total payment for each
hour is twice the employee’s adjusted
salary hourly rate; and

(3) For FLSA-nonexempt employees,
the payment for overtime hours worked
on a holiday has two components:
payment required under 5 CFR 551.512
for overtime worked, and an additional
amount under this paragraph (e) such
that the total payment for each hour is
twice the employee’s adjusted salary
hourly rate.

(f) Standby duty pay. (1) An employee
is covered by the standby duty pay
provisions in 5 U.S.C. 5545(c)(1) and
related regulations, subject to the
requirements and modifications in
paragraphs (f)(2) through (f)(6) of this
section.

(2) Except as provided in paragraph
(£)(3), eligibility for regularly scheduled
standby duty is limited to firefighters
classified to the 0081 occupation who
are not eligible for coverage under 5
U.S.C. 5545b, and to emergency medical
technicians not involved in fire
protection activities who are required to
perform standby duty.

(3) The Secretary may approve
extending standby duty premium pay
coverage to occupations other than
those cited in paragraph (f)(2) of this
section. Component proposals to extend
coverage will explain why employees
within the specified occupational group
must regularly remain at the duty
station longer than ordinary periods of
duty, a substantial part of which
involves remaining in a standby status
rather than performing actual work, and
must address how the criteria in 5 CFR
550.143 are met.

(4) The standby percentage is always
multiplied by an employee’s adjusted
salary rate regardless of the amount.

(5) Standby pay attributable to use of
an adjusted salary rate exceeding the
applicable GS-10, step 1, rate limitation
is not considered to be paid under 5
U.S.C. 5545(c)(1) and thus is not
creditable basic pay for retirement
purposes.

(6) No additional premium pay for
hours of overtime work (whether
regularly scheduled or irregular or
occasional), including compensatory
time off, is payable to an employee
receiving standby duty pay.

(g) Administratively uncontrollable
overtime pay. The administratively
uncontrollable overtime pay provision
in 5 U.S.C. 5545(c)(2) is waived and will
not be applied to NSPS employees.
Compensation for such work will be
made under the applicable provisions of
this section.

(h) Law enforcement availability pay.
An employee is covered by the law
enforcement availability pay provisions
in 5 U.S.C. 5545a and related
regulations, except that the reference to
“premium pay” in 5 CFR 550.186 will

be interpreted to refer to the applicable
title 5 premium payments and to the
corresponding modified provisions in
this section. In addition, the reference to
“limitation on premium pay” in 5 CFR
550.185(a)(2) will be construed to refer
to the limitations under 5 U.S.C. 5547
and to the corresponding modified
provision in paragraph (a) of this
section.

(i) Pay for duty involving physical
hardship or hazard. (1) An employee is
covered by the hazardous duty pay
provisions in 5 U.S.C. 5545(d) and
related regulations, subject to the
requirements and modifications
described in paragraphs (i)(2) through
(i)(6) of this section.

(2) In determining eligibility for
hazardous duty pay, an authorized
management official will apply
occupational safety and health
standards consistent with the
permissible exposure limit promulgated
by the Secretary of Labor under the
Occupational Safety and Health Act of
1970 as published in Subtitle B, Chapter
XVII, of title 29, United States Code, or,
in the absence of a permissible exposure
limit issued by the Secretary of Labor,
other applicable standard promulgated
by the Secretary.

(3) Subject to §9901.105, the
Secretary may establish new categories
of hazardous duty pay in addition to
those found in Appendix A to Subpart
I of 5 CFR part 550. Components may
request a new category of hazardous
duty pay be established and must
submit, with their request, the
information required in 5 CFR
550.903(b).

(4) Except as provided in paragraph
(1)(5) and (i)(6) of this section, an
employee is paid a hazard pay
differential when he or she is assigned
to and performs a duty specified in
Appendix A to Subpart I of 5 CFR part
550 or as provided under paragraph
(1)(3) of this section.

(5) An employee will be eligible to
receive hazardous duty pay when an
authorized management official
determines—

(i) One or more of the conditions
requisite for such payment exist; and

(ii) Safety precautions, protective or
mechanical devices, protective or safety
clothing, protective or safety equipment,
or other preventive measures have not
reduced the element of hazard below
the permissible exposure limits
promulgated by the Secretary of Labor
or any applicable standard promulgated
by the Secretary, consistent with
paragraph (i)(2) of this section.

(6) Hazard pay differentials are not
payable to employees in occupations or
jobs in which unusual physical risk is
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an inherent characteristic of the
occupation or job, such as police officer,
emergency medical technician, test
pilot, ordnance/explosives/incendiary
inspector, and engineering technician
performing inspection functions inside
fuel storage tanks, tunnels, or shafts.
The classification of the employee’s
position (i.e., determination of pay band
level) includes a consideration of the
hazardous duty or physical hardship.
For the purposes of this paragraph, the
phrase “includes a consideration of the
hazardous duty” means that the duty is
one element considered in determining
the pay band level of the position—i.e.,
the knowledge, complexities, skills and
abilities required to perform that duty
are considered in the classification of
the position. Such consideration does
not require the hazardous duty or
physical hardship to be pay band
controlling.

(j) Compensatory time off for travel.
(1) An employee is covered by the
compensatory time off for travel
provisions in 5 U.S.C. 5550b and related
regulations, subject to the requirements
and modifications described in
paragraphs (j)(2) through (j)(6) of this
section.

(2) The term “official duty station’ as
defined in the related regulations is not
applicable; instead, the term “official
worksite” is used to determine an
employee’s entitlement to compensatory
time off for travel. The term “official
worksite” has the meaning given in 5
CFR 531.605.

(3)(i) Time spent commuting between
an employee’s residence and the
workplace (official or temporary
worksite), or between an employee’s
residence and a transportation terminal,
is not creditable for the purpose of
compensatory time off for travel, except
as provided in paragraph (j)(3)(ii) of this
section.

(ii) If an employee is required to travel
to a temporary worksite and if the one-
way commuting time exceeds the
employee’s normal one-way commuting
time by more than 1 hour, the
commuting time beyond 1 hour may be
credited.

(4) An employee earns compensatory
time off for time spent in a travel status
away from the official worksite when
such time is not otherwise compensable.

(5) Employees must file requests for
credit of compensatory time off for
travel within 10 workdays after
returning to the official duty station, or
within 10 workdays of returning from
temporary duty (TDY) assignment or
approved leave which immediately
follows the TDY during which the
compensatory time off for travel was
earned, by submitting a travel itinerary,

or any other documentation acceptable
to the employee’s supervisor, in support
of the request. If not submitted within
10 workdays, the employee will forfeit
his or her claim to the compensatory
time off for travel. Compensatory time
off for travel will be credited in
increments of 6 minutes or 15 minutes
and will be tracked and managed
separately from other forms of
compensatory time off.

(6)(i) When an employee moves from
an NSPS position to a non-NSPS
position within the Department, in
which the employee will be eligible for
compensatory time off for travel under
5 CFR part 550, subpart N, he or she
will retain unused compensatory time
off for travel. The time elapsed from the
end of the pay period in which the
compensatory time off was earned
through the date of conversion will
count as elapsed time in applying the
limit for usage in 5 CFR part 550,
subpart N.

(ii) When an employee moves from a
non-NSPS position to an NSPS position
within the Department, he or she will
retain unused compensatory time off for
travel. The time elapsed from the end of
the pay period in which the
compensatory time off was earned
through the date of conversion will
count as elapsed time in applying the
limit for usage established under 5 CFR
550.1407.

(k) Compensatory time off for
religious observances. An employee is
covered by the compensatory time off
for religious observances provisions in 5
U.S.C. 5550a and related regulations,
subject to the following requirements
and modifications:

(1) An employee’s request for time off
should not be granted without
simultaneously scheduling the hours
during which the employee will work to
make up the time (unless the employee
earned the needed hours in advance);
and

(2) An employee may not receive
payment for any unused compensatory
time off for religious observances under
any circumstances. This prohibition
against payment applies to surviving
beneficiaries in the event of the
individual’s death.

(1) Air traffic controller differential. (1)
The air traffic controller differential
provisions in 5 U.S.C. 5546a are waived
and not applicable to NSPS employees,
except for subsections (a)(1) and (d) of
that section.

(2) An employee is covered by the air
traffic controller differential provisions
in subsections (a)(1) and (d) of 5 U.S.C.
5546a(a), subject to the modification
described in paragraph (1)(3) of this
section.

(3) The reference to the grade levels
of GS—-9 and GS-11 in 5 U.S.C.
5546a(a)(1) must be construed to mean
a comparable level of work as
determined under the NSPS
classification structure.

§9901.363 Premium pay for health care
personnel.

(a) Coverage. (1) This section applies
to DoD health care personnel covered
under NSPS who may be eligible for
premium pay, as described in
paragraphs (b), (c), and (d) of this
section. For the purpose of this section,
health care personnel means employees
providing direct patient care services or
services incident to direct patient care
services. Examples include employees
in the following occupations: nurse,
biomedical engineer, dietitian, dental
hygienist, psychologist, and medical
records technician.

(2) Premium pay under this section is
not considered part of basic pay for any
purpose, nor is it used in computing a
lump-sum payment for leave under 5
U.S.C. 5551 or 5552.

(b) On-call premium pay. (1) When
health care personnel are not otherwise
compensated for on-call time, heads of
DoD Components may authorize on-call
premium pay under this section for
officially scheduled “on-call” time
which requires these employees to
restrict their activities sufficiently to be
available to return to the worksite
promptly when it is necessary.

(2) To be paid on-call premium pay,
an employee must be officially
scheduled to be on-call outside their
regular duty hours or during hours on
a holiday when the employee is excused
from regular duty.

(3) An employee may not be
scheduled to be on-call unless it is
essential for the employee to be
immediately available to return to the
worksite.

(4) An employee officially scheduled
to be on-call will be paid 15 percent of
his or her adjusted salary hourly rate for
each hour of on-call status.

(5) An employee may not receive on-
call pay during periods of actual work.
When an employee on-call is required to
return to work status, on-call pay will be
suspended. When released from the
requirement to perform actual work, the
employee will return to the remaining
scheduled on-call status.

(6) An employee may not be charged
leave during periods of regularly
scheduled on-call duty; nor may such
an employee receive on-call premium
pay when, because of leave or other
authorized absence, the employee is not
expected to be able to return to the
worksite immediately.
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(c) Night pay for health care
personnel. (1) Health care personnel
working a tour of duty, any part of
which falls between 6 p.m. and 6 a.m.,
with 4 or more hours falling between 6
p-m. and 6 a.m., will be paid additional
pay for each hour of work on such tour.
When fewer than 4 hours of work fall
between 6 p.m. and 6 a.m., health care
personnel will be paid additional pay
for each hour of work performed
between 6 p.m. and 6 a.m. Night pay for
health care personnel is 10 percent of
the employee’s hourly rate of adjusted
salary. An employee receiving night pay
under this section may not also receive
night pay under § 9901.362(c).

(2) Health care personnel are entitled
to pay for night duty for a period of paid
absence only for a period of court leave,
military leave, time off awards under 5
U.S.C. 4502(e), or compensatory time off
for religious observances.

(3) When excused from work because
of a holiday or in-lieu-of holiday, health
care personnel are entitled to the night
pay that would have applied had they
not been excused from work.

(d) Pay for weekend duty for health
care personnel. (1) Health care
personnel who work a tour of duty, any
part of which falls in the 2-day period
between midnight Friday and midnight
Sunday, will be paid additional pay for
each hour of work during such tour.
Health care personnel who have two
separate tours of duty, each of which
qualify as weekend duty, will be paid
additional pay for each hour of both
tours. Additional pay for weekend duty
is 25 percent of the employee’s hourly
rate of adjusted salary. An employee
receiving pay for weekend duty may not
also receive pay for Sunday work under
§9901.362(d).

(2) When on court leave, military
leave, time off awarded under 5 U.S.C.
4502(e), or compensatory time off for
religious observances, health care
personnel are entitled to pay for
weekend duty they otherwise would
have received.

§9901.364 Foreign language proficiency
pay.

(a) General provisions. (1) This
section applies to employees who may
be paid Foreign Language Proficiency
Pay (FLPP) if they are certified as
proficient in a foreign language the
Secretary has determined to be
necessary for national security interests,
and if they are not receiving FLPP as
provided in 10 U.S.C. 1596 and 10
U.S.C. 1596a.

(2) The Secretary is authorized to
publish an annual list of foreign
languages necessary for national
security interests and to establish

overall policy for administration of the
Defense Language Program.

(3) Employees may be certified as
proficient in a necessary foreign
language using criteria and procedures
established by the Secretary and receive
FLPP.

(b) Approval procedures. An
authorized management official
delegated the authority for approving
payment must document that an
employee meets eligibility criteria
before authorizing FLPP. The
documentation includes—

(1) Certification within the last 12
months of the employee’s proficiency in
a foreign language the Secretary has
determined necessary for national
security interests;

(2) Affirmation that the employee
does not currently receive comparable
pay under 10 U.S.C. 1596 or 1596a;

(3) Certification of the employee’s
foreign language proficiency level
renewed annually; and

(4) Certification based on an annual
test that is part of the Defense Language
Proficiency Test System.

(c) Amount and method of payment.
The decision to grant FLPP, including
the amount, will be reviewed and
approved by an official who is at a
higher level than the official who made
the initial decision, as determined by
the DoD Component, unless there is no
official at a higher level in the
organization. The amount of FLPP
received by the employee, not to exceed
$500 per pay period, will be determined
based on the following considerations:

(1) The employee’s measured
proficiency level in the necessary
language;

(2) The need for the employee’s
particular language skills;

(3) The difficulty of recruiting or
retaining employees with the same
proficiencies;

(4) The extent to which the employee
performs tasks requiring proficiency;

(5) The number of necessary
languages in which the employee is
proficient; and

(6) Other considerations authorized
by the Secretary.

(d) Treatment for other purposes.
FLPP is not considered part of basic pay
for any purpose and does not count
towards retirement, insurance, or any
other benefit related to basic pay. FLPP
is not pay for purposes of a lump-sum
payment for leave under 5 U.S.C. 5551
or 5552.

(e) Termination. The authorized
management official as determined by
the Component may reduce or terminate
FLPP at any time when the official
determines—(1) The need for the

employee’s language capability has been
reduced or eliminated; or

(2) The employee no longer meets the
certification requirements.

(f) Miscellaneous. (1) The minimum
qualifying level may not be less than
Interagency Language Roundtable Level
2 proficiency in at least two skills
(listening, reading, speaking, or writing,
as required).

(2) FLPP may be paid for proficiency
in multiple languages; however, the
total amount may not exceed $500 per
pay period.

Conversion Provisions

§9901.371 Conversion into NSPS pay
system.

(a) Introduction. This section
describes the pay-setting provisions that
apply when DoD employees are
converted into the NSPS pay system
established under this subpart. (See
§9901.231 for conversion rules related
to determining an employee’s career
group, pay schedule, and band.) An
affected employee may convert from the
GS system, the SL/ST system, or the
SES system (or such other systems
designated by the Secretary as DoD may
be authorized to include under 5 U.S.C.
9902), as provided in § 9901.302. For
the purpose of this part (except
§9901.372), the terms ‘““convert,”
“converted,” “converting,” and
“conversion” refer to employees who
become covered by the NSPS pay
system without a change in position (as
a result of a coverage determination
made under § 9901.102(b)) and exclude
employees who move from a
noncovered position to a position
already covered by the NSPS pay
system.

(b) Implementing issuances. The
Secretary will issue implementing
issuances prescribing the policies and
procedures necessary to implement
these conversion provisions.

(c) Bar on pay reduction. Subject to
paragraph (e) of this section, employees
will be converted into the NSPS pay
system without a reduction in their
adjusted salary rate. (As defined in
§9901.304, the term ‘“‘adjusted salary”
means base salary plus any applicable
locality payment under 5 U.S.C. 5304,
special rate supplement under 5 U.S.C.
5305, local market supplement under
§9901.332, or equivalent supplement
under other legal authority.)

(d) Rate comparison. For the purpose
of determining whether conversion into
NSPS constitutes an adverse action for
reduction of pay under 5 U.S.C. chapter
75, subchapter II (dealing with adverse
actions), an employee’s rate of basic pay
includes any applicable locality
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payment under 5 U.S.C. 5304, special
rate supplement under 5 U.S.C. 5305,
local market supplement under
§9901.332, or equivalent supplement
under other legal authority. The rate of
basic pay immediately before
conversion must be adjusted as
described in paragraph (e) of this
section before comparing that rate of
basic pay to the initial NSPS rate of
basic pay.

(e) Simultaneous actions. If another
personnel action (e.g., promotion,
geographic movement) takes effect on
the same day as the effective date of an
employee’s conversion to the new pay
system, the other action will be
processed under the rules pertaining to
the employee’s former system before
processing the conversion action.

(f) Temporary promotion prior to
conversion. An employee on a
temporary promotion at the time of
conversion will be returned to his or her
official position of record prior to
processing the conversion (as provided
in §9901.231(c)), and pay will be set
consistent with the pay-setting rules of
the pay system that applies prior to
conversion. For GS employees, pay in
the permanent position of record must
be reconstructed to reflect any increase
that would have otherwise occurred if
the employee had not been temporarily
promoted, as provided in GS pay-setting
regulations. If the employee is
temporarily promoted immediately after
the conversion, pay will be set under
the rules for promotion increases under
the NSPS pay system. (See also
paragraph (k) of this section.)

(g) Grade retention prior to
conversion. An employee on grade
retention immediately before conversion
must be converted to a pay band based
on the grade of his or her assigned
permanent position of record (not the
retained grade), as provided in
§9901.231(d), but the employee’s base
and adjusted salary while in grade
retention status will be used in applying
this section (e.g., in setting the initial
NSPS base and adjusted salary and in
determining the amount of any within-
grade increase adjustment). After
conversion and any within-grade
increase adjustment under paragraph (j)
of this section, if the employee’s base
salary exceeds the rate range for the
assigned pay band, the employee will be
granted pay retention, subject to the
conditions described in § 9901.356.

(h) Pay retention prior to conversion.
For an employee on pay retention under
5 U.S.C. 5363 immediately before
conversion, the employee’s pay will be
realigned so that the employee’s NSPS
adjusted salary (consisting of base salary
plus any applicable local market

supplement) equals the employee’s
retained rate before conversion. If the
employee’s base salary (after
realignment) exceeds the rate range for
the assigned pay band, the employee
will be granted pay retention, subject to
the conditions described in §9901.356.

(i) Conversion adjustments. The only
NSPS base salary adjustments that may
be made in conjunction with an
employee’s conversion into NSPS are
those identified in paragraphs (j)
through (m) of this section.

(j) Within-grade increase (WGI)
adjustment. (1) Upon conversion to
NSPS, a General Schedule (GS)
employee (regardless of work schedule)
who would otherwise be eligible for a
within-grade increase (WGI), and who is
paid below the maximum rate for their
grade, will receive a prorated WGI
adjustment to his or her NSPS base
salary rate to account for the time
(measured in calendar days) since the
employee’s last equivalent pay increase.

(2) The WGI adjustment is calculated
based on the number of calendar days
between the effective date of the
employee’s last equivalent increase and
the date of conversion into NSPS,
regardless of the number of days in a
non-pay status (if any). The maximum
adjustment may not exceed a full WGL

(3) For an employee on a temporary
promotion immediately before
conversion, the employee’s GS pay
entitlements must be determined as
provided in paragraph (f) of this section
before calculating the WGI adjustment.

(4) For an employee entitled to grade
retention immediately before
conversion, the WGI adjustment is
determined using the employee’s
retained grade and step.

(5) The WGI adjustment is not
applicable to an employee entitled to
pay retention immediately before
conversion.

(6) The WGI adjustment is not
applicable to an employee whose
performance has been determined to be
below an acceptable level of
competence under 5 CFR part 531,
subpart D.

(7) The WGI adjustment is a one-time
adjustment that is effective on the date
of conversion. An employee who leaves
NSPS and is subsequently again subject
to the conversion process may not
receive an additional WGI adjustment
under this provision; however, such an
employee may be eligible for a WGI
adjustment equivalent in accordance
with §9901.351(c).

(k) Special increase for employees on
temporary promotion prior to
conversion. (1) General. If an employee
had a temporary promotion immediately
before conversion, and if the position to

which the employee was temporarily
promoted becomes covered by NSPS, an
authorized management official may
temporarily reassign or temporarily
promote the employee back to that
position, subject to the same terms and
conditions as the initial temporary
promotion (e.g., if the temporary
promotion was not to exceed 5 years
and the action is a temporary
reassignment under NSPS, the
temporary reassignment may not exceed
5 years). When the employee is
temporarily placed back into the
position immediately after conversion,
the pay-setting rules in paragraphs (k)(2)
and (k)(3) of this section apply.

(2) Temporary reassignment. If the
post-conversion action would be a
temporary reassignment, the authorized
management official may provide the
employee with a temporary base salary
increase up to the same base salary rate
the employee was receiving during the
temporary promotion (prior to
conversion) in lieu of setting pay under
the reassignment rules under
§9901.353. This is a one-time exception
to the limitations on reassignment
increases imposed under § 9901.353.
Upon expiration of the temporary
reassignment, pay will be set as
specified in § 9901.353(g) or paragraph
(k)(4) of this section, as applicable.

(3) Temporary promotion. (i) If the
post-conversion action would be a
temporary promotion, the authorized
management official may provide the
employee with a temporary base salary
increase up to the same base salary rate
the employee was receiving during the
temporary promotion (prior to
conversion) or may set pay according to
the promotion rules under § 9901.354 to
provide a greater increase. Upon
expiration of the temporary promotion,
pay will be set as specified in
§9901.354(c) or paragraph (k)(4) of this
section, as applicable.

(ii) The increase described in
paragraph (k)(3)(i) of this section may
also apply to an employee who is on a
temporary promotion at the time that
temporary promotion position converts
to NSPS, even if the employee’s
permanent position of record has not yet
converted. In this case, upon expiration
of the temporary promotion, pay will be
set under the rules of the applicable pay
system.

(4) Temporary placement becomes
permanent. If a temporary reassignment
or promotion to an NSPS position under
this paragraph (k) becomes permanent
with no break, the employee’s base
salary will not change, but will continue
at the rate received at the end of the
temporary reassignment or promotion.
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(1) Special increases equivalent to GS
promotion increase. (1) During the first
12 months following conversion,
employees who are not eligible for the
Accelerated Compensation for
Developmental Positions (ACDP) under
§9901.345 are eligible to receive (at the
discretion of an authorized management
official) a one-time base salary increase
equivalent to a noncompetitive
promotion increase the employee would
have received but for conversion to
NSPS. This paragraph may be applied
only when the grade level of the
promotion is encompassed within the
same pay band, the employee’s
performance warrants the pay increase,
and the promotion would have
otherwise occurred during that period.

(2) An employee who is selected for
a non-NSPS position that subsequently
becomes covered by NSPS before the
effective date of the employee’s
placement in the position is eligible to
receive (at the discretion of an
authorized management official) a one-
time base salary increase equivalent to
the increase the employee would have
received had the placement been
effected prior to the position becoming
covered by NSPS. This paragraph may
be applied only when the employee is
not already in an NSPS-covered position
on the effective date of the placement,
and the effective date is within 12
months of the position becoming
covered by NSPS. An employee who
receives an increase under this
paragraph is not eligible for the WGI
adjustment described in paragraph (j) of
this section.

(m) Adjustment for physicians and
dentists. For a GS physician or dentist
who was regularly receiving a
physicians’ comparability allowance or
premium pay, the Component may
increase the base salary after conversion
to NSPS to account for the loss of such
allowance or premium pay (since such
payments are not authorized for
physicians and dentists under NSPS).
The Component must also consider the
additional pay represented by any
applicable targeted local market
supplement in determining the rate at
which the base salary should be set
under this paragraph.

§9901.372 Conversion or movement out of
NSPS pay system.

(a) General. (1) This section applies to
the conversion or movement of
employees out of the NSPS pay system
to a different pay system. Under this
section, when an NSPS employee is
converted or moved to a GS position, a
GS virtual grade and rate is established
for the NSPS employee so that the
employee may be treated as a GS

employee in applying GS pay-setting
rules.

(2) For the purpose of this section
(unless otherwise specified)—

(i) The terms “convert,” “converted,”
“converting,” and “conversion” refer to
NSPS employees who become covered
by a different pay system without a
change in position (as a result of a
determination made by the Secretary
under § 9901.102(e) or as otherwise
provided by law); and

(ii) The terms “move,” “moved,”
“moving,” and “movement” refer to
NSPS employees who become covered
by a different pay system through a
change in position, rather than by
conversion.

(b) Classification of converted
position. Prior to converting an
employee out of NSPS, an authorized
management official, as defined by the
Component, will review the duties of
the employee’s current permanent
position of record and classify the
position’s duties in accordance with
Office of Personnel Management (OPM)
classification guidance and/or other
appropriate criteria to determine the
appropriate title, series, and grade or
pay band of the position in the new pay
system. Employees occupying positions
classified to DoD-unique occupational
series at the time of conversion out
cannot be retained in those series, but
must be assigned to the series that most
closely represents the employee’s
current duties.

(c) Determining pay under new pay
system. When converting or moving an
employee out of NSPS to another pay
system, the pay-setting rules of the
gaining system will apply. For the
purpose of applying those rules, the
employee’s final pay under NSPS is
determined based on the employee’s
NSPS permanent position of record,
band, and pay as of the day immediately
before the date of conversion or
movement out of NSPS. An employee
on a temporary reassignment or
temporary promotion will be returned to
his or her permanent position of record
prior to conversion or movement. No
personnel or pay action that, but for the
conversion or movement out of NSPS,
would have occurred under NSPS on
the date of conversion or movement
may be considered. Any personnel or
pay action occurring on the date of
conversion or movement must be
processed under the rules of the gaining
system. In the case of a conversion or
movement to the General Schedule (GS)
pay system, the supplemental rules in
paragraph (d) of this section must be
followed to determine a virtual GS grade
and rate (as of the date before the
employee’s conversion or movement out

9 <

of NSPS) that will be used in applying
GS pay-setting rules.

(d) Virtual GS grade and rate. (1)
Virtual GS grade. (i) Before an employee
converts or moves out of NSPS under
this paragraph, a virtual GS grade will
be established for the purpose of
applying GS pay-setting rules (e.g., a
promotion increase if the actual GS
grade is higher than the virtual GS
grade). This virtual GS grade will be
based on a comparison of the NSPS
employee’s current adjusted salary to
the highest applicable GS rate range that
would apply to the employee’s NSPS
permanent position of record
considering only those GS grade levels
and associated range ranges that are
included in the employee’s assigned
NSPS pay band. For the purpose of this
section, a highest applicable GS rate
range includes the following rate ranges:
the GS locality rate schedule for the
locality pay area in which the
employee’s NSPS official worksite is
located; the special rate schedule based
on the employee’s position of record,
official worksite, or other established
conditions; the law enforcement officer
special base rate schedule; or the GS
base pay schedule. The grade-band
conversion tables established in DoD’s
NSPS implementing issuances for the
purpose of converting employees into
NSPS must be used in determining
which GS grades are covered by the
employee’s assigned NSPS pay band.

(ii) If the employee’s pay band covers
one GS grade, the employee’s virtual
grade will be that grade.

(iii) For an employee in a pay band
encompassing more than one GS grade,
if the employee’s adjusted salary equals
or exceeds the step 4 rate of the highest
applicable GS rate range for the highest
GS grade encompassed within his or her
assigned NSPS pay band, the
employee’s virtual grade will be that
grade. If the employee’s adjusted salary
is lower than the step 4 rate, the
adjusted salary is compared with the
step 4 rate of the highest applicable GS
rate range for the second highest GS
grade encompassed within the
employee’s pay band. If the employee’s
adjusted salary equals or exceeds the
step 4 rate of the second highest grade,
the employee’s virtual grade will be that
grade. This process is repeated for each
successively lower grade encompassed
within the assigned band until a grade
is found at which the employee’s
adjusted salary equals or exceeds the
step 4 rate of the highest applicable GS
rate range for that grade.

(iv) Notwithstanding paragraph
(d)(1)(iii) of this section, if the
employee’s adjusted salary exceeds the
maximum rate of the highest applicable
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GS rate range for the assigned GS grade
determined under paragraph (d)(1)(iii)
of this section but is a rate within the
highest applicable GS rate range for the
next higher applicable grade
encompassed by the employee’s pay
band, then the employee’s virtual GS
grade will be that higher grade (even
though the rate is below the applicable
step 4 rate for that higher grade).

(v) Notwithstanding paragraph
(d)(1)(iii) of this section, an employee’s
virtual GS grade may not be less than
the permanently assigned GS grade the
employee held upon conversion into
NSPS (for an employee who was
converted as described in § 9901.371),
unless, since that time, the employee
has undergone—

(A) a voluntary reduction in band or
reduction in base salary;

(B) an involuntary reduction in band
or reduction in base salary based on
unacceptable performance and/or
conduct; or

(C) areduction in band based on a
reduction in force (RIF) or classification
action.

(vi) If the employee’s adjusted salary
exceeds the maximum rate of the
highest applicable GS rate range for the
highest grade encompassed by his or her
assigned pay band, the employee’s
virtual grade will be that highest GS
grade.

(vii) If the employee’s adjusted salary
is less than the step 4 rate of the highest
applicable GS rate range for the lowest
GS grade encompassed within his or her
assigned NSPS pay band, the
employee’s virtual grade will be the
lowest GS grade in the band.

(2) Virtual GS rate. (i) Once a virtual
GS grade has been established, a virtual
GS rate will be set (before any pay-
related action that would take effect on
the date of the employee’s conversion or
movement out of NSPS). As of the day
before the date of conversion or
movement out of NSPS, the employee’s
NSPS adjusted salary will be compared
to the highest applicable GS rate range
for the established virtual grade. If the
employee’s adjusted salary falls between
two steps of the highest applicable GS
rate range for the virtual GS grade, the
virtual rate will be set at the higher step
rate. If an employee’s adjusted salary is
less than the minimum rate of the
highest applicable GS rate range for the
virtual GS grade, his or her virtual rate
will be set at the minimum step rate. If
the employee’s adjusted salary is greater
than the maximum rate of the highest
applicable GS rate range for the virtual
GS grade, his or her virtual rate will be
set at the maximum step rate or at a
retained rate set using GS pay retention
rules in 5 CFR part 536 (if the employee

is eligible for pay retention under those
rules).

(ii) If the virtual step rate derived
under paragraph (d)(2)(i) of this section
is an adjusted salary rate, an employee’s
virtual GS base salary rate will be
derived based on that adjusted salary
rate (i.e., GS base salary rate for the
same step position).

(iii) The virtual GS grade and rates
established under this paragraph (d)
will be used in applying GS pay
administration rules in setting pay in
the new GS position (e.g., the GS
promotion rules, pay retention rules,
and the maximum payable rate rule).
(Since the NSPS system did not
continue coverage under the grade
retention provision in 5 U.S.C. 5362,
grade retention is not applicable to
NSPS employees who convert or move
to a GS position.) As required by
paragraph (c) of this section, any pay
action effective on the date of
conversion or movement from NSPS to
the GS pay system will be processed
under GS pay administration rules.

(e) GS within-grade increases. Service
under NSPS is creditable for within-
grade increase purposes upon
conversion or movement to a GS
position under this section to the extent
provided under 5 CFR part 531, subpart
D.

(f) Comparison of rates of basic pay.
For the purpose of determining whether
the conversion or movement out of
NSPS under this section is an adverse
action for reduction of pay under 5
U.S.C. Chapter 75, Subchapter II
(dealing with adverse actions), an
employee’s rate of basic pay includes
any applicable locality payment under 5
U.S.C. 5304, special rate supplement
under 5 U.S.C. 5305, local market
supplement under § 9901.332, or
equivalent supplement under other legal
authority. This comparison is made
before any pay-related action (e.g.,
geographic movement) under the
gaining system that takes effect on the
date of conversion or movement.

Subpart D—Performance Management

§9901.401

(a) This subpart establishes a
performance management system as
authorized by 5 U.S.C. 9902.

(b) The performance management
system established under this subpart is
designed to promote and sustain a high-
performance culture. The
implementation and operation of the
system will provide for the following
elements:

(1) Adherence to merit principles set
forth in 5 U.S.C. 2301;

Purpose.

(2) A fair, credible, and transparent
employee performance appraisal
system,;

(3) A link between the performance
management system and DoD’s strategic
plan;

(4) A means for ensuring employee
involvement in the design and
implementation of the system;

(5) Adequate training and retraining
for supervisors, managers, and
employees in the implementation and
operation of the performance
management system;

(6) A process for ensuring ongoing
performance feedback and dialogue
among supervisors, managers, and
employees throughout the appraisal
period, and setting timetables for
review;

(7) Effective safeguards to ensure that
the management of the system is fair
and equitable and based on employee
performance;

(8) A means for ensuring that
adequate agency resources are allocated
for the design, implementation, and
administration of the performance
management system; and

(9) A pay-for-performance evaluation
system to better link individual pay to
performance and provide an equitable
method for appraising and
compensating employees.

§9901.402 Coverage.

(a) This subpart applies to eligible
employees and positions in the
categories listed in paragraph (b) of this
section, subject to a determination by
the Secretary under § 9901.102.

(b) The following employees and
positions in organizational and
functional units are eligible for coverage
under this subpart:

(1) Employees and positions that
would otherwise be covered by 5 U.S.C.
Chapter 43;

(2) Employees and positions excluded
from Chapter 43 by OPM under 5 CFR
430.202(d) prior to the date of coverage
of this subpart; and

(3) Such others designated by the
Secretary as DoD may be authorized to
include under 5 U.S.C. 9902.

(c) Except as provided in §9901.408,
this subpart does not apply to
employees who have been, or are
expected to be, employed in an NSPS
position for less than a minimum period
(as described in § 9901.407) during a
single 12-month period.

§9901.403 Waivers.

When a specified category or group of
employees is covered by the
performance management system
established under this subpart, the
provisions of 5 U.S.C. Chapter 43 are
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waived with respect to that category of
employees.

§9901.404 Definitions.

In this subpart—

Appraisal means the review and
evaluation of an employee’s
performance.

Appraisal period has the meaning
given that term in §9901.103.

Competencies has the meaning given
that term in § 9901.103.

Contribution has the meaning given
that term in § 9901.103.

Minimum period means the period of
time during which an employee will
perform under one or more approved
performance plans before receiving a
rating of record.

Pay-for-performance evaluation
system means the performance
management system established under
this subpart to link individual pay to
performance and provide an equitable
method for evaluating performance and
compensating employees.

Pay Pool Manager has the meaning
given that term in § 9901.103.

Pay Pool Panel has the meaning given
that term in §9901.103.

Performance has the meaning given
that term in §9901.103.

Performance expectations means the
duties, responsibilities, and
competencies required by, or objectives
associated with, an employee’s position
and the contributions and demonstrated
competencies management expects of an
employee, as described in § 9901.406.

Performance management means
applying the integrated processes of
setting and communicating performance
expectations, monitoring performance
and providing feedback, developing
performance and addressing poor
performance, and rating and rewarding
performance in support of the
organization’s goals and objectives.

Performance management system
means the policies and requirements
established under this subpart, as
supplemented by implementing
issuances, for setting and
communicating employee performance
expectations, monitoring performance
and providing feedback, developing
performance and addressing poor
performance, and rating and rewarding
performance. It incorporates and
operationalizes the elements set forth in
§9901.401(b).

Performance Review Authority has the
meaning given that term in § 9901.103.

Rating of record has the meaning
given that term in § 9901.103.

Unacceptable performance has the
meaning given that term in § 9901.103.

§9901.405 Performance management
system requirements.

(a) The Secretary may issue
implementing issuances further defining
a performance management system for
NSPS employees, subject to the
requirements set forth in this subpart.

(b) The NSPS performance
management system—

(1) Provides for the appraisal of the
performance of each employee annually;
(2) Holds supervisors and managers
accountable for effectively managing the

performance of employees under their
supervision as set forth in paragraph (c)
of this section;

(3) Specifies procedures for setting
and communicating performance
expectations, monitoring performance
and providing feedback, and
developing, rating, and rewarding
performance;

(4) Specifies the criteria and
procedures to address the performance
of employees who are detailed or
transferred and for employees in other
special circumstances; and

(5) Provides for multiple rating levels
as follows:

Rating of record Rating of record

descriptor
Level 5 ... Role Model.
Level 4 ....occccviiiiieens Exceeds Expecta-
tions.

Valued Performer.
Fair.
Unacceptable.

(c) In fulfilling the requirements of
paragraph (b) of this section, supervisors
and managers will—

(1) Clearly communicate performance
expectations and hold employees
responsible for accomplishing them;

(2) Make meaningful distinctions
among employees based on performance
and contribution;

(3) Foster and reward excellent
performance;

(4) Address poor performance; and

(5) Assure that employees are
assigned a rating of record.

§9901.406 Setting and communicating
performance expectations.

(a) Performance expectations will
support and align with the DoD mission
and its strategic goals, organizational
program and policy objectives, annual
performance plans, and other measures
of performance.

(b) Performance expectations will be
communicated to the employee—

(1) In writing, including those that
may affect an employee’s retention in
the job, and

(2) Prior to holding the employee
accountable for them.

(c) Notwithstanding the requirements
in paragraphs (d) through (g) of this
section, employees are accountable for
demonstrating professionalism and
appropriate standards of conduct and
behavior, such as civility and respect for
others.

(d) Performance expectations for
supervisors and managers will include
assessment and measurement of how
well supervisors and managers plan,
monitor, develop, correct, and assess
subordinate employees’ performance.

(e) Performance expectations
include—

(1) Goals or objectives that set general
or specific performance targets at the
individual, team, and/or organizational
level;

(2) Organizational, occupational, or
other work requirements, such as
standard operating procedures,
operating instructions, manuals,
internal rules and directives, and/or
other instructions that are generally
applicable and available to the
employee; and

(3) Competencies an employee is
expected to demonstrate on the job,
and/or the contributions an employee is
expected to make.

(f) Performance expectations may be
amplified through particular work
assignments or other instructions
(which may specify the quality,
quantity, accuracy, timeliness, or other
expected characteristics of the
completed assignment, or some
combination of such characteristics).
Such assignments and instructions need
not be in writing.

(g) Supervisors will involve
employees, insofar as practicable, in the
development of their performance
expectations. However, final decisions
regarding performance expectations are
within the sole and exclusive discretion
of management.

(h) Performance expectations are
subject to higher- or second-level review
to ensure consistency and fairness
within and across organizations.

(i) Performance expectations that
comprise a performance plan are
considered to be approved when the
supervisor has communicated the
performance plan to the employee in
writing.

§9901.407 Minimum period of
performance.

(a) Only employees who have
completed the minimum period under
one or more approved performance
plans may be issued a rating of record
in accordance with the procedures
prescribed by this subpart.

(b) The minimum period of
performance is 90 calendar days.
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(1) Periods during which an employee
is in a leave status may not be applied
toward the 90-day minimum.

(2) Unless an employee meets criteria
specified in § 9901.342(i) through (1), if
there is a break in NSPS-covered service
(e.g., due to job change, resignation), the
service performed prior to the break
may not be used to satisfy the 90-day
minimum period.

(c) Employees who have not
completed the minimum period of
performance during the applicable
appraisal period will not be rated and
will not be eligible for a performance
payout unless otherwise provided in
this part.

§9901.408 Employees on time limited
appointments.

Employees who are appointed for less
than 90 days—

(a) Will be given performance
expectations that are linked to the
organization’s strategic plan, and

(b) May receive an evaluation
which—

(1) Consists of a narrative description
at the end of the appointment of
employee performance,
accomplishments and contributions
during that appointment; and

(2) May serve as documentation and
justification for recognition under 5
U.S.C. chapter 45.

§9901.409 Monitoring and developing
performance.

(a) In applying the requirements of the
performance management system and
its implementing issuances and policies,
supervisors will—

(1) Monitor the performance of their
employees and their contribution to the
organization;

(2) Provide ongoing (i.e., regular and
timely) feedback to employees on their
actual performance with respect to their
performance expectations, including
one or more interim performance
reviews during each appraisal period;
and

(3) Document at least one interim
performance review. Documented
interim reviews are not required for
periods of performance of less than 180
days.

(b) Developing performance is
integrated with the performance
management process and is a shared
responsibility of management and
employees. Developing performance
includes—

(1) Coaching and mentoring
employees;

(2) Reinforcing strengths and
addressing weaknesses; and

(3) Discussing employee development
opportunities.

§9901.410 Addressing performance that
does not meet expectations.

(a) If at any time during the appraisal
period a supervisor determines that an
employee’s performance is not meeting
expectations, the supervisor will—

(1) Identify and communicate to the
employee the specific performance
deficiencies that require improvement;

(2) Consider the range of options
available to address the performance
deficiency, including remedial training,
improvement periods, reassignment,
oral warnings, letters of counseling,
written reprimands, or adverse action
(including a reduction in rate of basic
pay or pay band or a removal); and

(3) Take appropriate action to address
the deficiency, taking into account the
circumstances, including the nature and
gravity of the unacceptable performance
and its consequences.

(b) Adverse actions taken based on
unacceptable performance and/or
conduct will be taken in accordance
with the provisions in 5 U.S.C. Chapter
75 or other appropriate procedures if
not covered by Chapter 75, such as
procedures for National Guard
Technicians under 32 U.S.C. 709(f).

§9901.411 Appraisal period.

(a) Except as provided in paragraphs
(a)(1) through (3) of this section, the
appraisal period will be October 1 to
September 30.

(1) The appraisal period may begin
after October 1 and end after September
30 for newly converted groups of
employees;

(2) The appraisal period may begin
after October 1 for employees who move
to an NSPS position from a non-NSPS
position after that date; and

(3) The appraisal period may end
between July 1 and September 30 for
employees receiving early annual
recommended ratings.

(b) If, by the end of the appraisal
period, an employee has not met the
minimum period of performance,
management may extend the appraisal
period provided such extensions do
not—

(1) Delay the payout for the applicable

ay pool; or

(2) Extend beyond the rating of record
effective date.

(c) The effective date of ratings of
record will be January 1, except for
additional ratings of record as described
in §9901.412(b)(2).

§9901.412 Rating and rewarding
performance.

(a) Forced distribution of ratings
(setting pre-established limits for the
percentage or number of ratings that
may be assigned at any level) is
prohibited.

(b) An appropriate rating official —

(1) Will prepare and issue a rating of
record after the completion of the
appraisal period; and

(2) May issue an additional rating of
record following an unacceptable rating
of record to reflect a substantial and
sustained change in the employee’s
performance since the last rating of
record. The new rating would be
effective on the first day of the month
after it is final, as described in
paragraph (e) of this section.

(c) A rating of record will assess an
employee’s performance with respect to
his or her performance expectations, as
amplified through work assignments or
other instructions, and/or relative
contributions.

(d) If an employee engages in work-
related misconduct and the nature or
severity of that misconduct has an
impact on the execution of his or her
duties, that of the team, and/or that of
the organization, the impact may be
reflected in the employee’s rating of
record.

(e) Consistent with the requirements
of merit system principles and this part,
the Pay Pool Manager is the approving
authority for Pay Pool Panel
recommendations concerning ratings of
record. A rating of record is considered
final when issued to the employee with
all appropriate reviews and signatures.

(f) An appropriate rating official will
communicate the rating of record and
number of shares to the employee.

(g) The rating of record of an
employee may not be lowered based on
an approved absence from work,
including the absence of a disabled
veteran to seek medical treatment as
provided in Executive Order 5396.

(h) A rating of record issued under
this subpart—

(1) Is an official rating of record for
the purpose of any provision of this
title, Code of Federal Regulations, for
which an official rating of record is
required;

(2) Will be transferred between
subordinate organizations and to other
Federal departments or agencies in
accordance with implementing
issuances; and

(3) Will be used as a basis for—

(i) A pay determination under any
applicable pay rules;

(ii) Determining reduction-in-force
retention standing; and

(ii1) Such other action that the
Secretary considers appropriate, as
specified in implementing issuances.

(i) Employees who change pay pools
after the last day of the appraisal period
and before the effective date of the
payout will—

(1) Be evaluated and assigned a rating
of record by the rating official, Pay Pool
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Panel and Pay Pool Manager associated
with the pay pool of record on the last
day of the appraisal period; and

(2) Have their payout calculated and
paid based on the pay pool funding and
share valuation of the gaining pay pool
whose Pay Pool Manager will also
determine the share assignment and
payout distribution between salary
increase and bonus.

(j) A supervisor or other rating official
may prepare an additional performance
appraisal for the purposes specified in
implementing issuances (e.g., transfers
and details) at any time after the
completion of the minimum period.
Such an appraisal is not a rating of
record.

§9901.413 Reconsideration of ratings.

(a) Nonbargaining unit employees. (1)
A rating of record or job objective rating
may be challenged by a nonbargaining
unit employee only through a
reconsideration process specified in this
subpart and implementing issuances.
This process will be the sole and

exclusive agency administrative process
for all nonbargaining unit employees to
challenge a rating of record.

(2) Consistent with this part, Pay Pool
Managers will decide job objective
rating and rating of record
reconsiderations.

(3) If the Pay Pool Manager decision
is challenged, consistent with this part,
the Performance Review Authority will
make a final decision.

(4) A share assignment determination,
payout distribution determination, or
any other payout matter will not be
subject to the reconsideration process or
any other agency administrative
grievance system.

(b) Bargaining unit employees. (1)
Negotiated grievance procedures are the
exclusive administrative procedures for
bargaining unit employees to challenge
a rating of record or job objective rating
as provided for in 5 U.S.C. 7121.

(2) If a negotiated grievance procedure
is not available to a bargaining unit
employee or challenging a rating of
record or job objective rating is outside

the scope of the employee’s negotiated
grievance procedure, a bargaining unit
employee may challenge a rating of
record or job objective rating in
accordance with this subpart and
implementing issuances.

(c) Recalculation based on adjusted
rating of record. In the event a
reconsideration or negotiated grievance
decision results in an adjusted rating of
record, the revised rating will be
referred to the Pay Pool Manager for
recalculation of the employee’s general
salary increase, adjustment to local
market supplement, and the payout
amount and distribution.

(1) Any adjustment to salary will be
retroactive to the effective date of the
performance payout.

(2) Decisions made through the
reconsideration process or a negotiated
grievance procedure will not result in
recalculation of the payout made to
other employees in the pay pool.
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